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AT JUNE TERM, 1848. 


JAMES EVANS & AL. ve. WILLIAM LEA. 


A bequest to A. and ~ at her death to be equally divided among the heirs of 
: her body,” is a good bequest in remainder to A’s. children. 
The cases of Miles v. Allen, 6 Ired. 88, and Swain v. Rascoe, 3 Ired. 200, 


cited and approved. 


Cause removed from the Court of Equity of Caswell 


County, at the Spring Term, 1848, 
John Lea died in 1803, having made his will and 
therein. bequeathed’as follows: “It is my will that my 
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daughter Sally shall have the negro girl Rachel during 
her life, and at her death to be equally divided between 
the heirs of her body, she and her increase.” Sally, the 
daughter, married Thomas Lea, and they hed three chil- 
dren, Nancy, Elizabeth, and William; of whom Nancy 
married a man named Wright, and after his death she 
married James Evans and they are two of the plaintiffs, 
aud Elizabeth married C. W. Lunsford, and they are the 
other two plaintiffs, and William is the defendant in this 
suit. Mrs, Sally Lea died in July 1840, leaving her hus- 
band and their three children surviving her, and her two 
daughters married at the time to their present husbands ; 
and Thomas Lea died in November 1844, having made 
his will and appointed his son, the defendant, his execu. 
tor. On the 14th of August, 1838, Thomas Lea gave and 
conveyed to the defendant one of the children of the wo- 
man Rachel. In November 1840, being about to break 
up house-keeping, the father divided the said Rachel 
and eight of her issue into three parcels, of which he 
then intended one lot for each of his three children, and 
put them in possession ; and on the 14th of September, 
1842, he made a deed of gift to the plaintiff, James 
Evans, fcr Rachel and one of her children, Rebecca. be- 
ing two of the lot laid off to his wife; and on the 19th of 
October, 1844, he made a deed of gift to the defendant, 
for the slaves allotted to him. He. made no gonveyance 
in his life time to the plaintiff Lunsford, but by his will, 
as the answer states, he bequeathed them to the defen- 
dant it in trust for the’ plaintiff Elizabeth, and gave to W. 
Wright and M. Wright (two children of Mrs. Evans by 
a former marriage) the third slave which had been allot- 
ted to Mrs. Evans. In the life time of Thomas Lea, the 
defendant, as his father’s agent, sold a child of the wo- 
man Rachel for $675, and after his death, the defendant, 
as his exécutor, sold two others at the price of $1016; 
of’ Sné'of Which the plaintiff James Evans became the 
purchaser. That plaintiff alleges that at the time he 
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accepted the possession of the negroes, and a deed of gift 
from his father-in-law, and also, when he purchased at 
the sale by the executor, he was ignorant of his wife’s 
title under her grand father’s will, and believed that the 
negroes belonged to her father as his absolute property, 
and that he had a right to dispose of them at his pleasure ; 
and that he did not know otherwise until he consulted 
counsel shortly before the filing of this bill, which was on 
the 7th of January, 1847. The plaintiffs offer to confirm 
the sales which had been made by Thomas Lea, or by 
the defendant, and to take, instead of the negroes, the mo- 
ney received for them, with interest thereon from the death 
of Mrs. Lea, the mother, and from the time the sums were 
received by the defendant for those sold by him. The 
bill states that there are now sixteen of the slaves, be- © 
sides those sold, of which the defendant is in possession 
of eight: and that the defendant had brought an action of 
detinue against the plaintiff, C. W. Lunsford, for the ne- 
groes in his possession, claiming to recover them under the 
bequest in his father’s will to him as trustee for the 
plaintiff Elizabeth. The bill prays that all the negroes 
may be declared to belong to the plaintiffs, Nancy Evans 
and Elizabeth Lunsford, and the defendant William, as 
the children of Sally Lea, deceased, and that they and the 
values of those which were sold, with the interest 
thereon, may be equally divided between them ; and that 
an account may be taken of the hires and profits received 
by any of the said persons, since the death of the mother, 
the tenant for life, so that each of the parties may havea 
just share of the slaves and their produce and profits 
The answer insists that Thomas Lea, claimed the negro 
Rachel and her increase as his own, under the bequest in 
John Lea’s will and as such disposed of them, and that the 
plaintiffs well knew of that claim, and acknowledged it ; 
and that accordingly the plaintiff James Evans took a 
deed of gift from him for two of the slaves. And it fur- 
ther states that from the death of his wife Sally in July 
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1840, to his own death in November 1844, the said Tho- 
mas claimed such of the slaves as he held in possession, 
as his own, and possessed them adversely to all the world ; 
and as to those by him conveyed to the defendant, that 
the said Thomas and the defendant claimed and held 
them likewise adversely to all the world; and that such 
adverse possessions were for a longer time than three 
years; and thereupon the answer insists on the lapse of 
time, and the statute of limitations. 








Morehead, for the plaintiffs. 
Kerr, for the defendant. 


Rurrin,C. J. The limitation, under which the plaintiffs 
claim, has been held to be good in a suit brought on a 
similar clause of the same will. Miles v. Allen, 6 Ired. 
88. Swain v. Rascoe, 3 Ired. 200. The plaintiffs are 
therefore undoubtedly entitled to recover. In the first 
place, the defendant has not offered evidence of the ad- 
verse character of the possession of his father and him- 
self. In the next place, the possession of the father was 
rightful up to the death of the mother in 1840, and at that 
time both of the daughters were married women, and 
have so continued ever since, so that the statute of limi- 
tations does not run against them. There is nothing in 
the idea, that the plaintiffs, Evans and wife, are estopped 
from claiming her share of the negroes, because he took 
a deed of gift of twoof themto himself. That could, 
even at law, only operate as an estoppel as to those two, 
so as to prevent the donee from denying the donor’s right 
to them. But it could not effect the right tothe others, 
as the plaintiffs did not join in the conveyance of them, 
nor in any way contract to relinquish their title to them. 
No doubt, the parties, under a mistake of the title, acted 
as ifthe negroes belonged to the father. But nothing has 
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been done, by which the daughters could be precluded 
from claiming their slaves, under the original gift by 
their grandfather ; end, of course, they and their husbands 
may sue in their right. 


Per Curran. Decree accordingly. 


JAMES AMIS vs. ISAAC SATTERFIELD. 


Proof of partial imbecility, combined with undue influence, will, in Equity, 
invalidate a deed as well asa will. 


Cause removed from the Court of Equity of Person 
County, at the Fall Term, 1847. 

The bill was filed in the Court of Equity for Person 
County, and charged that, in the year 1822, the defendant 
irtermarried with Frances Raven, the widew of one 
John Raven, having previously entered into articles of 
agreement, bearing date the 18th day of December, 1822, 
which, after reciting the intended marriage of the par- 
ties, and that the property of each was engumbered 
with debt and stipulating that the property of neither 
should be liable to the debts of the other, but that the 
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property of each should be liable for his or her own debts 
only, declared as follows: “It is fully and completely 
understood that Frances Raven, widow as aforesaid, is 
to have full power to give and sell or convey her property 
at any and all times, and should it so happen that she 
should be the longest liver, she shall have power and 
authority to take or retain the possession of her own pro- 
perty, and set up no claim for any part of the other con- 
tracting party’s property.” The bill then charged that 
the defendant had never conveyed, as he ought to have 
done, the property which belonged to the said Frances at 
the time of the marriage, to her sole and separate use, 
though he had always admitted it to be her separate pro- 
perty, and had induced the plaintiff and all other persons 
to believe so; and had permitted her to sell, as her own, 
some of the slaves, and that in particular she had sold to 
the plaintiff two negro slaves at the price of $800, and 
executed therefor a bill of sale signed by herself and the 
defendant; and that the plaintiff was induced to make 
said purchase in consequence of a letter addressed to his 
father by the defendant, in the joint names of himself 
and his wife. It then charged that at the time of the 
marriage, the parties could not have contemplated that 
any issue should be born to them, because the said Fran- 
ces had then passed the age for child-bearing; and that 
it was the evident intention of the said Frances to secure 
her property so that she could dispose of it to her own 
relations; that, in fact, there was no issue of the mar- 
riage, and the next of kin of the said Frances were 
her brothers and sisters, and theirchildren. The bill then 
stated, that on the 7th day of July, 1844, the said Frances 
by virtue of the power secured, or intended to be secured, 
to her by the marriage articles aforesaid, did execute and 
deliver to the plaintiff a deed attested by two witnesses, 
by which, in consideration, as well of love and affection 
for him, who was her nephew, as of divers valuable con- 
siderations, expressed in the said deed, she conveyed to 


























JUNE TERM, 1848. 175 





Amis v. Satterfield. 





him eleven slaves, to-wit, Jenny, James, Mary, Ann, 
Scott, Aleck, John, Jerome, Eliza, Jane and Warren, 
which were the same, and some of the increase of the 
same slaves, which she owned at the time of her mar- 
riage; that one of the considerations upon which the 
conveyance was made to the plaintiff, was that he should - 
pay to the defendant the sum of $800, and ancther that 
he should pay to one Lewis Amis, a nephew of the said 
Frances the sum of $500; that the said Frances departed 
this life some time in the Spring of 1846, and that the 
plaintiff had taken the said slaves into his possession in 
consequence of a report, which he had heard and be- 
lieved, that the defendant was about to run off and sell 
them. The bill then stated that the defendant had insti- 
tuted an action at law against the plaintiff to recover 
back the said slaves, and that the plaintiff had been ad- 
vised, that though he had a good and indisputable title 
in equity, yet the legal title was in the defendaut, which 
would enable him to recover in the action at law. The 
bill alleged that the plaintiff had always been ready and 
willing, since the death of the said Frances, to pay to the 
said Lewis Amis the sum of $500, and to the defendant 
the sum of $800, as stipulated in the deed aforesaid, and 
had offered to pay the defendant the said sum, but he had 
refused to receive it. The prayer was for an injunction 
to restrain the defendant trom proceeding in his suit at 
law, and from setting up any claim or title to the said 
slaves; and that he might be compelled to produce the 
original marriage articles, and to execite all necessary 
conveyances to vest the legal title of the said slaves in 
the plaintiff. 

The defendant filed his answer, and therein admitted 
his marriage with Frances Raven, and the execution of 
the marriage articles stated in the bill and at the time 
therein mentioned, but denied, that it was intended by 
the parties to the said articles to give to the said Frances 
any separate control over the property, which she owned 
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before the marriage, or any power to dispose of it during 
the coverture without the consent, of her husband ; and 
that such was not the proper intent and meaning of the 
said articles; and the answer denied experssly that he 
ever gave his consent that the said Frances should con- 
vey the said slaves to the plaintiff. On the contrary it 
averred that the said deed of conveyance was obtained 
by fraud; that the said Frances was at the time, and 
had been for several years before, incapable of making a 
valid contract ; for that she was then upwards of eighty 
years of age, was very infirm, had lost her memory and 
was scarecly able to discharge the most ordinary domes- 
tie duties, that about the time when the conveyance was 
obtained by the plaintiff, he was in the habit of visiting 
the defendant’s liouse and holding private interviews with 
the slaves, and through their means had obtained an un- 
due influence over their mistress; that he also made 
small presents of money and other articles to the said 
Frances ; and by them and other means finally prevailed 
with her to leave the house secretly and go into the 
woods, where the deed was executed in secret, no persons 
being present but the parties and the two subscribing 
witnesses ; and that the defendant was entirely igno- 
rant of what was going on until the plaintiff had ac- 
complished his purpose of obtaining the deed. With re- 
spect to the two slaves sold to the plaintiff, the answer sta- 
ted that the sale was made on the Ist day of July, 1844, 
by the defendant and his wife jointly and for their joint 
benefit. 

The marriage articles and the deeds referred to in the 
pleadings were filed as exhibits. Upon the coming in of 
the answer, the defendant submitted a motion to dissolve 
the injunction, which had been previously granted, but 
the motion was overruled and the injunction continued 
until the hearing. The plaintiff replied generally to the 
answers, and the parties thereupon proceeded to take 
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their proofs, which being completed, the cause was set 
down for hearing, and transmitted to this Court. 


E. G. Reade and T. B. Venable, for the plaintiff. 
Norwood and Kerr, for the defendant. 


Barris, J. Upon the construction of the marriage ar- 
ticles, we are clearly of opinion, that the defendant’s wife 
had the power to dispose of her slaves during her cover- 
ture without the consent of her husband. The intention 
of the parties is to be collected from the language of the 
instrument, and that is too plain to be misunderstood. In 
it there is an express provision that she “is to have full 
power to give, sell or convey her property at any or all 
times ;” which must mean during the marriage as well 
as at any other time, both because there is nothing in 
the instrument to restrict the generality of these words 
to any particular time; and because it is immediately 
added that if she be the longest liver, “she shall have 
power and authority to take or retain the possession of 
her own property ;” thereby showing that the preceding 
clause was intended to give her the power to dispose of 
it as she might think proper, during coverture, free from 
the control of her husband. But notwithstanding this, 
we think that the deed of conveyance for the slaves, ob- 
tained by the plaintiff, cannot be sustained. The proofs 
taken in the cause clearly satisfy us of these prominent 
facts: that Frances Satterfield, the wife of the defendant, 
was, at the time when she executed the deed, about eighty 
years of age, of infirm health and impaired mind, that 
she was much under the influence of her slaves and easy 
to be imposed upon, that the plaintiff was her great 
nephew, and that though he had occasionally visited her, 
there was no intimacy between them until the conveyance 
for the slaves was executed, that after that time his 
visits become more frequent and his attentions more 
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marked, that he gave her small presents of money and 
other articles, that the deed was executed secretly in 
the woods at a distance of more than two hundred yards 
from the house, no persons being present except the par- 
ties and the subscribing witnesses, and that the latter 
were brought to the place by the plaintiff from his own 
neighbourhood, about twenty miles distant from the house 
of the defendant, that the execution of the deed was stu- 
diously concealed from the defendant and that he knew 
nothing of it until several months afterwards, and that 
the grantor advised with no other person than the plain- 
tiff in relation to it. These facts alone, independent of 
other circumstances, and admitting that the grantor had 
sufficient mental capacity to make a binding contract, re- 
quire that the conveyance obtained from her should, in or- 
der to be supported, be reasonable in itself, and should ap- 
pear to have been obtained by the plaintiff without the 
use ofany unfair means, and without the exercise of any 
undue influence. Was the conveyance a reasonable one? 
It was made to a great nephew, one only among several 
other relations of equal and nearer degree, who does not 
appear to have done any thing to entitle himself to her 
particular regard, previous to its execution. It deprived 
her husband after her death of all the slaves which she 
owned, the most of whom he had been at the trouble and 
expense of raising. He seems to have lived with her 
upon terms of affection, to have been kind and indulgent 
to her, and always disposed to gratify her wishes and ca- 
prices. There is not a particle of evidence to show that 
she had ever intimated an intention of disposing of her 
property, contrary to his wishes. It does not appear that 
she was aware of her legal right to execute a deed 
without joining him, until it was mentioned by the plain- 
tiff himself, when he bought the two slaves on the Ist 
day of July, only a few days before the deed in question 
wasexecuted. From these considerations we are bound 
to say, that the deed, if not unreasonable, is, at least, 
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some-what extraordinary. This alone however, is not 
sufficient to invalidate it. The law has no inflexible 
standard for reasonableness in the disposition of property, 
and must yield something to caprice. Let us see then 
whether the plaintiff practised any unfair means in ob- 
taining the conveyance from his aunt. We have no di- 
rect evidence of any practices before the execution of 
the instrument. But we are satisfied from what then took 
place, that she had been previously and secretly prepared 
for that transaction. It appears that he had ascertained 
that she had the right to dispose of her slaves without 
the consent of her husband ; for he said, when he bought 
the two slaves on the Ist of July, that he did not care 
whether the old man signed the bill of sale or not; that 
her signature was sufficient. A few days afterwards, he 
prepared the instrument in question at home, and called 
upon two of his neighbors to accompany him for the pure 
pose of attesting the execution, telling them that he did 
so because his aunt and himself did not wish it made pub- 
lic. He then went in company with his witnesses to a 
retired place in the woods near the defendant’s house, 
where he left them and went alone to the house, from 
which he sent his aunt to the witnesses, he following on 
at some distance behind her. Before his arrival the wit- 
nesses read the instrument over to her, when she objected 
to it. because it purported to convey an absolute present 
interest in the slaves, without reserving her a life estate 
in them, contrary to her agreement with the plaintiff. 
When he came up, the objection was mentioned to him, 
and he wished her to execute it upon a pledge of his 
word, that she should retain the slaves during her life. 
She still objected ; and he then gave her a written autho- 
rity to keep the slaves until her death and she thereupon 
executed the conveyance. All this was studiously con- 
cealed from her husband, and he did not hear of it until 
several months afterwards, and, so far as we can discover, 
the grantor consulted no person but the plaintiff in rela- 
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tion to the preparation or execution of the instrument. 
We cannot consider an instrument thus obtained, as 
fairly obtained. But without deciding the effect which 
this may have upon its validity, let us see whether it was 
procured by the plaintiff by the direct or indirect exercise 
of any undue influence over his aunt. The evidence on 
this part of the ease consists principally of the reflected 
lights thrown upon the transaction by subsequent occur- 
rences. It is very clearly proved, that the slaves had 
great influence over their mistress, and it appears from 
the readiness with which they left the defendant’s house, 
after the death of his wife, that the plaintiff had acquired 
great influence over them. He had several times had 
private interviews with them before the death of their 
mistress, and his conduct on one occasion was so suspi- 
cious, that it incurred the censure of the defendant. The 
old woman too, some time after the conveyance said, 
“ that if she had known before hand what she then knew, 
she never would have made the conveyance,” adding 
“O! if I could see James (meaning the plaintiff ) I would 
tell him what I think of him; he has disappointed me.” 
These things satisfy us that the plaintiff did exercise an 
undue influence—most probably, indirectly through the 
slaves—in procuring the conveyance from his aunt. 

In covsidering the questions, whether the conveyance 
was a reasonable one, and whether it was fairly obtained, 
we have treated the grantor, as having sufficient capac- 
ity to make a valid contract. The testimony satisfies us 
that she had. It is true that many witnesses, whose op- 
portunities for observation were good, have expressed a 
contrary opinion. But the facts which they state, do not 
justify the inferences which they deduce from them; and 
the testimony of the two subscribing witnesses clearly 
shows, that she well understood the provisions of the in- 
strument which she was about to execute, so far at least 
as her own interests were concerned. But while her 
reason,or instinct—call it what you will—remained sufti- 
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ciently strong, amid the general decay of her mental facal- 
ties.to enable her to protect her own rights from open inva- 
sion, she certainly was not capable of fairly considering, 
and duly estimating, the just claims of others. Age and 
infirmity had done their work upon her mind, as well as 
upon her body, and it was an easy task for any person, so 
disposed, to procure from her any conveyance of her pro- 
perty which he might desire ; provided only that he took 
care not to interfere with her own immediate present in- 
terests, or those of her slaves which she had come to con- 
sider as identical with herown. The instrument, which 
she executed, was absolute in its terms, and conveyed an 
immediate title to the slaves mentioned init. But as the 
plaintif at the same time executed another instrament 
by which he assured the possession of the slaves to her > 
during her life-time, its operation was pretty much the 
same as that of a will; and it may be treated as a will, 
in every enquiry into the capacity of the grantor, and the 
means by which it was obtained. As it is irrevocable in 
its nature, it certainly cannot claim to be considered upon 
any better footing than a will. How then would a will 
be regarded, obtained under the same circumstances? 
We think it cannot be doubted a probate Court would 
pronounce against it. The principal cases which have 
come before the Courts upon this subject are referred to 
in Stock on the law of non compotes 49. He says that, 
“the proof of partial imbecility combined with undue in- 
fluence has been held in very numerous cases to invali- 
date a will.” Even some peculiar position of the party 
benefitted, as the connexion of a favorite domestic com- 
panion with a testatrix, old and weak, has been held a 
principal ground for overturning a will. Bridges v. 
King, 1 Hagg. Rep. 256. Itis true that Sir John Nichols 
in one case, Williams v. Gaude, 1 Hagg. Rep. 581, declared 
“that the influence to vitiate an act must amount to force 
or coercion, destroying free agency—it must not be the 
influence of affection or attachment—it must not be the 
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mere desire of gratifiying the wishes of another, for that 
would be a very strong ground of support of a testamentary 
act.” “But” says Stock, “ so narrow a definition denotes 
that the learned Judge understood the phrase ‘ undue in- 
fluence’ in a less extended sense than the cases in general 
give to it.” Upon the whole it seems that in coming 
to a conclusion in questions of this kind, “ the extent of 
capacity, the nature of the influence, the character of the 
party influencing, his connexion with the party influ- 
enced, the benefit he derives from the will, all form mate- 
rials for consideration,” Stock on non compotes ubi supra. 
We have done in this case what the author from whom 
we quote, states to be necessary. We have taken into 
our deliberate consideration all the materials, which the 
pleadings and the proofs furnish us, and the conclusion to 
which we have come is, that the deed of conveyance exe- 
cuted by the wife of the defendant to the plaintiff is too 
extraordinary in itself, and was obtained under too many 
circumstances of secrecy and suspicion from a very aged, 
infirm and weak-minded woman, to be upheld in this 
Court. 
The bill must be dismissed with costs. 


Per Cuniam. Decree accordingly. 
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Where a debt, intended to be secured by a deed of trust, is not correctly de- 
ascribed in the deed, though the creditor by identifying it may recover it out 
of the trust fund, while that remains; yet if the trustee has boua fide 
paid out the trust fund to discharge other debts, without any notice of the 
mistake by the creditor to the trustee, the creditor cannot make the truse 
tee personally responsible. 


Cause transmitted from the Court of Equity of Pas- © 
quotank County, at the Fall Term, 1847, 

William T. Bryant, being more indebted than he was 
worth, on the 15th of February, 1840, made a deed to the 
defendant Russell for all his property and effects, upon 
trust to pay out of the proceeds certain debts named, in 
the order in which they are mentioned in the deed. The 
first is a debt of $2,000 to J. C. E. for which Mathew 
Cluff and Malachi Russell were sureties. Then follow 
four other debts to different persons, for which Mathew 
Cluff was surety. Then follow several other debts to 
others, particularly named ; and then a general provision 
for payment proportionally of all other debts. 

The bill was filed in April 1842, and states that, on the 
23d of April, 1839, Bryant gave to the plaintiff his pro- 
missory note for $259 68, payable six months after date, 
and that the same remained unpaid at the making of the 
deed of trust and was the debt mentioned and intended 
by Bryant to be secured in the deed. It states, that it is 
true Mathew Cluff was not a party to the note, or in any 
other way bound as surety or otherwise for its payment ; 
but that, nevertheless, this was the debt and was suffi- 
ciently identified by its amount and the name and resi- 
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dence of the plaintiff, which were truly stated in the 
deed; and that it was described therein as a debt “to 
which the said Mathew Cluff is surety” by mistake. 
The bill states, that the plaintiff, in December 1841 sued 
Bryant on the note and recovered judgment, but was not 
able to obtain satisfaction by execution: and it prays an 
account and satisfaction out of the trust fund. 

The answer renders an account, and states the amount 
of the fund to be $8,262 19: which is sufficient to pay 
the debts, prior in order to that mentioned in the deed as 
being due to the plaintiff, and also to pay the plaintiff, if 
he be entitled to it under the deed and existing circum- 
stances. Butthe answer states that in fact the defen- 
dant had disbursed the sum of $8,443 30, in discharge of 
the debts, making him already $181 11, out of pocket— 
though it admits that some of those, thus paid, were pos- 
terior in order to the debt of H. Allmand, which is men- 
tioned in the deed. The defendant states, that he thus 
applied the fund bona fide and under the belief that he 


‘ was bound so to do, because upon enquiry he did not find 


that any such debt existed, as that described in the deed, 
and because he knew that, in a point of fact, the object 
of Bryant,in mentioaing in the deed a debt to the plaintiff, 
was not to secure the plaintiff, but to indemnify Cluff, who 
was surety for it as Bryant and Cluff then by mistake be- 
lieved ; and because the plaintiff acted on the construc. 
tion of the deed, that it was not a security for the debt 
now demanded, and prosecuted an action at law against 
Bryant therefor,and made noclaim for it on the trus- 
tee, before the whole fund had been disbursed as before 


mentioned. 
Iredell, for the plaintiff. 
No counsel for the defendants. 


Rorrm,C.J. The cause comes to a hearing on bill and 
answers, and upon the case thereby made, the Court is of 
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opinion with the defendant. The plaintiff might, proba. 
bly, have entitled himself to satisfaction under the deed 5 
as his demand seems to be sufficiently identified by its 
amount and the name and residence of the creditor The 
addition of a further false description, to which nothing an- 
swers, would not, merely as a part of the description, hurt 
the prior true one. Whenit appears, then, that there was 
no debt from Bryant to the plaintiff answering the whole 
description in the deed, but that this debt and this only 
existed at the time, the natural construction is, that this 
debt to the plaintiff, for the very sum mentioned in the 
deed, is that which was intended to be secured. The an- 
swer, indeed, states that the part of the description, 
which fails, was the material part of it; for that the mo- 
ving cause for placing the debt in its position among the 
debts, as to the order of payment, was not to secure it to 
the plaintiff, which was considered as already done by the 
responsibility of Cluaff, but to indemnity Cluff. the sup- 
posed surety. Hence the defendant insists, that to consi- 
der that an unessential part of the description and disre- 
gard it, would really not effectuate, but defeat, the inten. 
tion of the deed by reason of a pure mistake. Wedo not 
conceive it to be necessary to determine that point in 
this case. For admitting that the plaintiff, on the rea- 
soning first adverted to, might insist tliat the deed secures 
“the debt” to him, and sufficiently identifies it, the re- 
mark is obvious, that the identity does not fully appear 
upon the face of the deed by itself, but that it is necessary 
in order to establish it, to resort to extrinsic evidence of 
the facts, that this debt existed, when the deed was made, 
and that it was the only one that did. It may be taken 
that a trustee is bound to enquire for the debts made pay- 
able out of the fund. But it must be enough for him in 
the first instance, to enquire for them according to the de- 
scription given in the deed. If he finds none sach he may 
properly conclude, for any thing that can be learnt from 
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the deed, that the debt mentioned has been paid by the 
debtor himself or had never existed, and was mentioned 
by mistake. Here, according to the tenor of the deed, 
the trustee was not at liberiy to pay this debt; because 
there might be two debts tothe plaintiff forthe same 
amount, for one of which Cluff was, and for the other he 
was not, the surety, and the former only would be paya- 
ble. If, however, there be another debt, which, though 
not coming up to the whole description, is yet by legal 
construction of the deed, upon certain facts appearing 
aliunde,within the instrument, the creditor may doubtless 
insist upon the deed as a security for this last debt, as 
much as if it were correctly described in it in all particu. 
lars. If therefore, the trust fund was still in hand and 
supposing the indemnity of Cluff not to be the primary 
purpose of the deed and so to form an essential part of 
the description, there would be no difficulty in holding 
that the plaintiff should have this debt paid out of it. 
But that is not now the state of the case; nor the object. 
It is to charge the trustee with the payment; and to en- 
title the plaintiff to do that, it is plain, that while the 
trustee had enough of the trust fund to answer the demand, 
the creditor should have communicated to him the same 
facts, on which the Court, by construction, holds the deed 
sufficient to cover the debt in question. Now it does not 
appear that the plaintiff ever informed the defendant that 
the debt, now sued for, existed when the deed was made, 
and that it was the only one between the parties, or had 
any communication with him on the subject before the 
commencement of this suit. Nothing of the kind is 
eharged inthe bill, but, on the contrary it is admitted 
that the plaintiff proceeded against the original debtor 
personally. The trustee, not finding the debt described 
to exist, and, as far as is charged in the bill or admitted in 
the answer, having no knowlege of any other debt to the 
plaintiff, paid away all the proceeds of the trust property 
bona fide. We think it too late, after that, tomake known 
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to him the facts, on which he might once have safely paid 
the plaintiff this demand, and on that ground to insist on 
payment now out ofthe trustee’s own pocket. The trus- 
tee ought not to be prejudiced by mistakes of the other 
parties, of which it is not known he was aware. 


Ps Curiam. Bill dismissed with costs. 


PETER MAY vs. MARY B, SMITH & AL. 


According to our practice, under an order for time until the next Term “to 
answer or demur,” the defendant may demur to the whole bill—without 


answering or pleading to any part. 


Appeal from an interlocutory order made in this cause 
at the Spring Term, 1848, of the Court of Equity of An- 
son County, directing a demurrer, which had been filed, 
to be taken off the file, his Honor Judge Bairey presiding. 

At the term, to which the subp@na was returnable, the 
defendants appeared, and obtained an order for time une 
til the next term “to answer or demur.” At the next 
term they put in a demurrer to the whole bill, supported 
by an answer denying combination: and, on the applica- 
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tion of the plaintiff, the Court ordered them to be taken 
off the file, but allowed the defendants an appeal, which 
was taken. 


Winston, for the plaintiff. 
No counsel for the defendants. 


Rurrin, C.J. We think his Honor was mistaken upon 
this point of practice. In support of the decision a pase 
sage was cited from Story’s Equity Pleadings, s. 461-2-3 ; 
which we have looked into and find to be almost literally 
extracted from Mitford’s Treatise. It is to the effect, 
that when the defendant obtains an order for time, and 
is afterwards advised to demur, he must also plead to or 
answer some part of the bill; and answering to some 
imma‘erial thing, as denying combination or the like. will 
not prevent the Court fom discharging the demurrer. 
But the “order for time,” spoken of by Lord Repespats, 
appears in the previous part of the passage to be an or- 
der giving the defendant time “to demur, plead or an- 
swer, tothe plaintiff’s bill, but not to demur alone,” which 
latter he says. is always the special condition of an order 
for time in England, because it was there considered that 
counsel could advise, upon sight of the bill, whether a 
demurrer would lie,and theretore there should be no de. 
lay merely to demur. There is no doubt, that such is the 
common order in England, though Lord Repgspae says 
it may work great injustice and that in proper cases it 
may be relaxed, upon application for a special order. 
Taylor v. Milner, 10 Ves. 447. And it is clear that an 
answer, denying combination and such trifling matter, is 
not a compliance with the condition, that the party shall 
not demur alone, but an evasion of it, which will not be 
allowed. Steppenton v. Gardiner, 2 P. Wms. 286. Done 
v. Peacock, 3 Atk. 726. Lee v. Pascoe, 1 Bev C. C. 78. 
But the course with us has not been to annex to an order 
for time the condition, that the defendant should not de- 
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muralone. The statute, in prescribing rules for pleading 
enacts, that the defendant shall put in his answer or plea, 
or demur at the first term, or the bill may be taken pro 
confesso, but it adds, that “ such time shall be allowed for 
pleadings on both sides as the Court shall direct.” There- 
fore the whole is at large, and subject to the order of the 
Court ineach case. We are not aware, that it has been 
the course in this State to restrict the order for an exten- 
sion of time, as it is in England; and from the situation 
of the country, and the difficulty often, of obtaining the 
opinion of counsel before the term for appearance, and 
of the counsel’s making up an opinion on the circuit upon 
sight of the bill during that term, we suppose that such a 
practice has never prevailed here—at least, not since 
1806. But, however that may be that was not the nature © 
of the order in this case, which was special and express, 
that the defendants might answer or demur, and without 
any condition with respect todemurring alone. It might 
be, if such a condition had been annexed to the order, 
that the defendant would not have accepted the time, 
but have preferred demurring at once to the whole bill. 
Therefore the defendant’s pleadings are within the order 
for time ; ard that for taking them off the bill ought to 
be reversed and discharged. To this effect a certificate 
must be transmitted to the Court of Equity; and the 
plaintiff must pay the costs in this Court. 


Per Curiam. § Ordered to be certified accordingly. 





SUPREME COURT. 


MATTHEW PLUMMER & AL. ve. ALEXANDER W. BRANDON. 


The acquisition of a new domicil does not depend simply upon the residence 
of the party. The fact of residence must be accompanied by an intention 
of permanently residing in the new domicil, and of abandoning the former 
—in other words, the change of domicil must be made manifest animo et 
facto, by the fact of residence and the intention to abandon. 

The length of residence is not important, provided the animus bethere. If 
@ person goes from one country te another, with the intention of remain- 
ing, that is sufficient—and whatever time he may have lived there is not 
enough, unless there be an intention of remaining. 

An administrator, appointed in one State, cannot sustain an action brought in 
his representative character in another. But where a person dies in this 
State, in possession of slaves, then being in this State, the administrator 


may sue for them iu his own name and upon his own legal title, either in 
this or another State, though they may have been removed out of this 
State before administration granted. 

The cases of the Governor vy. Williams, 3 Ire. 154. McBride vy. Choate, 2 
Ire. Eq. 613, and Whit v. Ray, 4 Ire. 14, cited aud approved. 


This case came on to be heard upon the exceptions to 
the report of the master. to whom it had been referred to 
take an account, &c. The nature of the exceptions will 
be seen in the opinion of the Court. 

Francis Locke, by his will. devised to Esther Pinxston, 
during her life, certain shares of Stock upon the State 
Bank of North Carolina, and after her death to her chil- 
dren. Dr. Scott, the executor took said fund into his pos. 
session—and regularly received and paid the dividends 
over to the legatee up to the time of his death in the year 
1838. Dr. Scott went to the State of Tennesse for the 
purpose of examining the country, with a view to a remo- 
val if he liked it, and took with him a number of slaves 
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leaving his wife and family, a number of slaves and other 
property behind him, in the County of Rowan, where he 
had been living many years. After his death which 
took place in 1838 administration was duly granted in 
that State upon his property there and in,the year ,his 
widow removed to Tennesse taking with her the remain- 
der of the negroes belonging to the estate of Dr. Scott and 
other property. These negroes she took with her by the 
consent of the defendant, who washer uncle, and to 
whom Dr. Scott had conveyed all said property by deeds 
oftrust. The defendant administered on the estate of Dr. 
Scott, which was in this State in 1841, and Mrs. Scott 
took the negroes to Tennessee sometime before. Uponthe 
hearing, an account was decreed and a reference made, 
with special instructions. Among others was the follow- - 
ing. “the nature and value of the property sent by the 
defendant to Tennessce. the time at which it was so sent, 
whether before or after the defendant took out letters of 
administration upon the estate of Dr. Scott. The master 
will further report, whether Dr. Scott at the time of his 
death had removed to Tennessee or was there merely 
making preparations to remove.” 

The master made his report and several cxceptions 
were filed by the plaintiffs. 


Boyden, for the plaintiffs. 
Badger and J. H. Bryan, for the defendant. 


Nasu, J. The first exception is that there was no legal 
evidence that Dr. Scott had removed to Tennessee. .The 
master has made no specific report upon this enquiry, 
and, if he intended so to do, it is to he gathered from the 
report on the subject of the administration granted in 
Tennessee. If his intention was so to report, on that 
point, the exception is sustained, for both the reasons as- 
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signed in the exception. There is no evidence that such 
was the fact and it is contradicted by the answer. Upon 
this subject the testimony of Mr. Stirwalt is decisive. 
He states that when Dr. Scott started for Tennessee, he 
declared he was going to Tennessee to look about, and, 
if pleased with the country, intended to stay or make a 
permament location there, and took with him eight or ten 
valuable negroes. His family continued to live on and 
cultivate the same place, where Dr. Scott had lived for 
many years, and continued there until the fall of 1839. 
Dr. Scott went to Tennessee in 1837 and died in October. 
1838. The defendant in his answer states, that, at the 
time Dr. Scott died, he was making preparation to remove 
to Tennessee. Here then we have the declaration of Dr. 
Scott, that his going to Tennessee was not a removal 
there, but an exploratory trip, preparatory to a removal 
if he liked the country, and we have the admission of 
the defendant, that he was making preparation to remove 
at the time he died. To remove is to change one’s domi- 
cil or place of permanent residence. Dr. Scott had not 
changed bis domicil at the time of his death. When 
he went to Tennessee, in addition to his own declaration, 
we have the fact that his wife and family and a large 
portion of his property was left in North Carolina, where 
it remained until after his death. North Carolina was 
the domicil of origin to Dr. Scott, and must so remain, un- 
til he acquired another. The acquisition of a new domicil 
does not depend simply upon the residence of the party ; 
the fact of residence must be accompanied by an intention 
of permanently residing in the new domicil, and of 
abandoning the former, in other words the change of 
domicil must be made manifest, animo et facto, by the 
fact of residence and the intention to abandon. De Bon- 
neval v. De Bonneval, 6 ling. E. Rep. 502, 1 Carties 856, 
Craigie v. Lewin, 7 Eng. E. Rep. 460, 3 Curties 435, 
Sie Hexseap Jexmer Trest, in the latter case says, the 
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result of all the cases is, that there must be the animus 
et factum, and that the principle is, that a domicil once 
acquired, remains until another is acquired, or the first 
abandoned; and that the length of residence is not im- 
portant,provided the animus be there; ifa person goes from 
one ocuntry to another with the intention of remaining that 
is sufficient, and whatever time he may have lived there 
is not enough, unless there be an intention of remaining. 
Again inthe case of De Bonneval the same Judge lays 
down this principle “ the presumption of law being that 
the domicil of origin subsists until a change of domicil is 
proved, the onus of proving the change is on the party al- 
leging it, and the onus is not discharged by merely pro- 
ving residence in another place, which is not inconsistent - 
with an intention to return tothe original domicil. Apply 
these principles to the case before us. Dr. Scott’s domicil 
of origin was North Carolina; what evidence does the de- 
fendant, who insists he had changed it, produce? Nota 
particle, except the fact that he had resided in Tennesseea 
year before his death. Where is the proof of his inten- 
tion tomake that his permanent place of residence ? 
There is none whatever. There is no proof of making 
any preparation to remove his family. We have seen, 
thatthe duration of the residence is nothing, unless the 
animus non revertendt accompanies it, and that it did not, 
the continuance of his family at the former domicil., is 
strong evidence. There was not the animus et factum. 
We are of opinion then that Dr. Scott at the time of his 
death had not acquired a domicil in Tennessee, but that 
it was still in North Carolina. 

The second exception is to that part of the master’s.re- 
port, in which he states that there is no evidence that the. 
defendant sent any property to Tennessee. This excep- 
tion is allowed. The answer states, that after the death. 
of Dr. Scott, his wife being desirous to go to Tennessee. 
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thedefendant was willing, that the other property men- 
tioned in the deed of trust should be removed, and it was 
so accordingly removed, there being, at that time, an ad- 
ministrator regularly appointed in that State, to wit, 
Mr. Wm. Treat, “ to whom all said property was consigned 
by the defendant.” We think this ts an admission, that 
he did send the property to Tennessee. 

The third exception is sustained. It is founded, as we 
understand it, upon the principle, that the domicil of Dr. 
Scott, at the time of his death, being in Rowan County, 
in this State, the letters of administration granted to the 
defendant by the Court of that County, was the primary 
administration, and that granted in Tennessee was ancil- 
lary; and that it was therefore the duty of the defen- 
dant to have collected the assets of the estate, though they 
were in Tennessee. It is well settled, that an adminis- 
trator appointed in one State, cannot sustain an action, 
brought in his representative character, in another. 1 
Hagg. 355 Conference Rep.68. Morrell v. Dickey, 1 
John. Ch. R. 186. 1 Cranch 259. Governor v. Williams, 
3 Ire. 154.. Raymond v. Watisville, 2 Lee’s E. KR. 55}. 
But in this case a number of negroes, belonging to Dr. 
Scott, were in the actual possession of the defendant, and 
were sent by him to the administrator in Tennessee. At 
the time of the death of Dr. Scott, those negroes were 
in this State, and were of course assets, and as such, be- 
longed to his personal representatives in this State, 
McBryde v. Choate, 2 Ired. Eq. 613, and for them only 
ean an administrator be made answerable. Governor v. 
Williams, ubi supra. And though it be true, that the de- 
fendant did not administer on the estate of Dr. Scott, until 
after he had sent the negroes to Tennessee, yet the mo- 
ment he did take out letters of administration, they rela- 
ted and made him responsible for all the assets which had 
been in his possession or what he might have reduced to 
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possession at the death of his intestate. Whit v. Ray, 4 
Ire. 14. The defendant might have declared upon his 
possession and maintained an action against any one, 
who detained them from him, either in this State or else- 
where, and this was the charge against the defendant 
because he had the legal title under the deed of trust. 
We think the defendant is justly chargeable with the 
value of the negroes and other property sent by him to 
Tennessee, aud this exception must be sustained. 

The report is set aside, and the case is referred back 
to the master, with the instructions formerly given, and 
in conformity with the principles now declared, unless 
the defendant admits the property sent to Tennessee was 
sufficient to pay the plaintiff’s demands. 


Per Curiam. Ordered accordingly. 








196. SUPREME COURT. 


MITCHELL CARTER & AL. vs, PENDLETON JONES & AL. 


The jurisdiction of a Court of Equity to give relief in the case of lest bonds is 
now toe well established to be ca! led in question. 

Delay, merely, by the creditor, to sue the principal debtor does not discharge 
the surety. 

A person who pays off a bond due to a creditor, without the request of the 
debtor, express or implied, cannot recover from the debtor at law. Bat in 
Equity he ie considered as the equitable purchaser of the bond and is there- 
fore entitled to relief against the debtor. 

In a bill for that purpose he may join the obligee to whom he made the pay- 
ment. 

In a bill brought by a cestui que trust to recover an amount alleged to be 
due to him, the trustee is a necessary party, in order that his legal interest 
may be bound by the decree. 

The cases of Allen v. State Bank, 1 Dev. & Bat. Eq. 3,°Dumas v. Powell, 
2 Dev. & Bat. Eq. 122, Cooper v. Wilcor, 2 Dev. & Bat. 90, Pipkin v. 
Bond, 5 Ire. Eq. 91, Carter v. Black, 4 Dev. & Bat. 425, and Thompson vy. 
McDonald, 2 Dev. 4 Bat. Eq 463, cited and approved. 


Cause removed from the Court of Equity of Rocking- 
ham County, at the Spring Term, 1848. 

The bill in this case was filed in the Court of Equity for 
Rockingham County and made returnable to spring term 
1841, by Thomas L. Boyd, and Mitchell Carter, both of the 
County of Wythe in the State of Virgina, against Pen- 
dleton Jones, and Pleasant Black of the County of Rock- 
ingham in this State,and Thomas Smith, of the County 
of Wythe aforesaid. It stated in substance, that, on or 
about the 4th day of November, 1837, the defendant 
Smith sold to the defendant Jones a wagon and team, for 
which Jones exccuted to him a bond for the sum of seven 
hundred dollars, with the defendant Black as surety, pay- 
able onor about the 15th day of Januaay 1838 ; that said 
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Smith being indebted to the plaintiff Boyd by judgment, 
on which an execution had issued, which was then in the 
hands of the sheriff of Wythe County, offered this bond 
in part discharge of the debt, which the officer refused, 
unless Boyd would consent to it; that Boyd, upon being 
applied to, declined taking it for reason that he knew 
nothing of the circumstances of the obligors; that the 
plaintiff, Carter, hearing of this, and meeting with Boyd, 
stated to him that he was well acquainted with the de- 
fendant Black, and that he was a man of property and 
had the reputation of being a gentleman; that Boyd still 
declined taking the bond, unless Carter would say that it 
was good, and that the latter thereupon took the bond 
and endorsed upon it, “ This is a good bond, Black is good . 
and a gentleman ;” that Boyd then received it from 
Smith, with his endorsement, in part satisfaction of the 
execution ; and that all this was done before the bond 
felldue. The bill stated further, that, after the bond be- 
came due, the plaintiff Boyd, for the purpose of having it 
collected, enclosed it in a letter addressed to Emanuel 
Shober, an attorney at law, living at Salem in this State ; 
that the letter was stolen from the post office or the mail, 
and the bond taken thereout and destroyed or concealed 
so that Boyd never heard of it afterwards; that Boyd 
then informed the defendants, Jones and Black, of the 
loss of the bond, and demanded payment of it, which they 
refused, when, being in want of money, he sued Carter on 
his guaranty, and recovered a judgment in Wythe 
County Court, which Carter paid on the 11th of February 
1839, under an execution against him. 

The bill then charged that after the payment of the 
money by Carter to Boyd,the plaintiff Carter frequently ap- 
plied to the defendants for payment of the bond, offering 
to indemnify them against every liability that might ac- 
crue in consequence of its loss, but they and each of them 
refused to pay the same or any part of it. The prayer 
is for payment of the bond with the interest accrued 
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thereon, the plaintiff offering to give any indemnify the 
Court might require, to protect the defendants from any 
further liability on the bond. 

The defendant Smith failed to appear and answer, and 
the bill was taken pro confesso against him. 

The defendants Jones and Black filed their answer and 
therein admitted the execution of the bond as stated in 
the bill and that it had not been paid, but they denied all 
knowledge of the assignment of the bond by Smith to 
Boyd, the guaranty of Carter, the loss of the bond, and 
the recovery by Boyd against Carter on his guaranty and 
his payment of the same, and they required strict proof of 
all those allegations. They insist,as a defence, that if 
the plaintiffs could recover at all their only remedy was at 
law: and that atall events the bill could not be sustained in 
the joint names of Boyd and Carter, when it appeared 
from the bill itself, that Boyd had been paid the full 
amount of the bond, and had no further interest in it. 
They insisted also that Carter was not a guarantor of 
the bond, and that the recovery against him by Boyd was 
wrong, and thatif he, by negligence or by conspiracy 
with Boyd, suffered a judgment tobe taken against him, 
he ought not nowto recover from the defendants. The 
answer of the defendant Black insisted further, that the 
plaintiffs, by delaying to apply to his principal for pay- 
ment for an unreasonable length of time, had discharged 
him. 

Replications were filed to the answers, and proof taken 
which fully sustained all the allegations of the bill, not 


admitted by the answers. 


Morehead, for the plaintiffs. 
Iredell, for the defendants. 


Barrie, J. Upon the admission in the answers of the 
defendants, Jones and Black, that the bond has not 
been paid, and the proof, that it is lost or destroyed, and 
that the latter has paid the full amount of it to Boyd, the 
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plaintiff Carter is clearly entitled to a decree against the 
defendants, unless their objections that Carter was an 
officious intermeddler, and for that reason not entitled to 
relief, and to the bill on account of Boyd’s being a party 
plaintiff, can avail them; for the other -objections are 
clearly untenable. The jurisdiction of the Court of 
Equity to give relief in the case of lost bonds, is now too 
well established ever to be called in question.  Al- 
len vy. State Bank, 1 Dev. & Bat. Eq. 3. Dumas v. 
Powell. 2 Dev. & Bat. Eq. 122. It is equally well settled 
that the delay merely, by the creditor, to sue the princi- 
pal debtor does not discharge the surety. Cooper v. 
Wilcox, 2 Dev. & Bat. 90. Pipkin v. Bond, 5 Ire. Eq. 
91. The recovery by Boyd against Carter, in the County 
Court of Wythe, on his guaranty, has not been proved to | 
have been obtained by negligence or fraud, as alleged, 
and as it was obtained in a Court of competent jurisdic- 
tion, it must be presumed to have been regular and pro- 
per. But it is said that Carter was an officious inter- 
meddler, and on that account, can have no claim to the 
interference of a Court of Equity. It is true that he 
paid the amount of the bond to Boyd without any re- 
quest, express or implied, from the defendants, Jones and 
Black, or either of them. He could not then have re. 
covered at law, as was decided in a suit at law brought 
by him against them,Carter v. Black, 4 Dev. & Bat. 425. 
But in this Court the plaintiff Carter stands in a very 
different situation. He is not suing here for money paid 
for the use of the defendants at their request. He be- 
came bound on the bond, at the instance of the plaintiff 
Boyd, and the defendant Smith, and, having paid the 
amount of it to Boyd, he claims as an equitable purcha- 
ser of it, and seeks here to recover on it as lost, in the 
same manner as Boyd might do. The bond has not been 
extinguished by Boyd’s recovery against Carter, as is ex- 
pressly said in the case at law. See Carter y. Black, 
ub: supra. 
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We can see no reason therefore, why he should be de- 
nied this relief. 

The objection that Boyd is improperly joined, as a party 
plaintiff,remains to be considered. It issaidthat he has no 
interest, that he can have no decree in his favour,and that, 
therefore, he has been improperly made a party plaintiff. 
From what has been before said, in considering the ob- 
jection, that Carter was au officious intermedler, it is to be 
deduced, that Boyd must he regarded here, as bound to 
assign the bond to Carter. If that be so, and we think it 
is, then the case of Ryan v. Anderson 3 Madd. Rep. 175, 
is an authority directly in point; for it was there held 
that an assignor and an assignee might sue together 
for satisfaction of a debt. See also Calv. on parties in 
Equity 240. Story. Eq. Pl. sec. 153. Boyd and Carter 
may likewise be regarded as standing towards each other, 
in the relation of trustee and cestui que trust; Boyd 
having the legal, and Carter the equitable, interest in the 
bond. Viewing them in this light, they are both neces- 
sary parties, Carter as entitled to a decree for the amount 
of the bond, and Boyd in order that his legal interest 
may be bound by the decree. Story’s Eg. Pl. sec. 153. 
And they may both be made parties plaintiff. Thompson 
v. McDenald, 2 Dev. & Bat. Eq. 463. It must be referred 
to the Clerk and Master to ascertain the amount due on 
the bond mentioned in the pleadings, for principal and 
interest, for the payment of which the plaintiff Carter is 
entitled to a decree, upon executing a proper indemnity. 


Per Courram. Decree accordingly. 
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Ta awill the grammatical construction must prevail, unless a contrary 
intent plainly appears. 
A bequest of a negro woman and her increase, without any explanatory 
words, will not entitle the legatee to a child of the woman, born before the 
testator’s death. But if there be any expression in the will, shewing an 
intention on the part of the testator, that the child, so bern, shal! be inclue 
ded in the gift of the me.her, then the legatee shail teke it: as where, im 
such a bequest, one of the children of the mother is expressly excepted, 
this shews the inteution of the testator that the legatee should take all the 


children, except the one excepted. 
The cases of Jones v. Posten, 1 Ired. 171, and Stultz y. Kizer, 2 Ire. Eq. 
538, cited aud approved. 


This case came on to be heard upon exceptions to the 
master’s report, which exceptions ere sufficiently set forth 
in the opinion of the Court. 

The bill was filed in the Court of Equity for the County 
of Caswell by Robert Love, Marmaduke Kimbrough and 
his wife Sarah, Benjamin D. Purley and his wife Marga- 
ret, Samuel Love and his wife Mary and Martha Love by 
her father and next friend, Samuel Love, against John. C. 
Love, executor of John Love, deceased, and John Me- 
Kissack and his wife Elizabeth Elmira, in which the 
plaintiff claimed as legatee under the will of the said John 
Love and prayed for an account from the executor and 
the payment of their respective legacies. The defendant 
John C. Love filed his answer, and thereupon an order 
was made that the master should take an account be- 
tween the parties, which was accordingly done; and 
upon the coming in of his report, exceptions thereto were 
filed by the plaintiff and the cause was transmitted to 
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this Court. Tlie case made by the bill and answer, so far 
as is necessary to a proper understanding of the report 
and the exceptions thereto, is as follows. John Love 
died in the year 1844 having previously made and pub- 
lished his will, wherein, among other bequests, he be- 
queathed as follows, 6th I give to my daughter Elizabeth 
Elmira McKissack a negro girl named Beck, to her and 
her heirs. 

7th, I give to my son John C. Love a woman named 
Lyn and all her increase except a girl named Thene. 

8th, It is my will that if Ido not sell Thene my son 
John C. Love have her to him and to hisheirs,&c. My 
will is that my stock of horses, half of my cows, wagon, 
sheep and hogs be sold, my just debts paid out of the said 
money, and the balance to be divided between my four 
childern,namely.Robert, Sarah, Mary and Elizabeth ; all 
the balance of my estate, viz. stock that is not mentioned 
above, also my household and kitchea furniture I give to 
my son John C. Love and his heirs, &c.” John C. Love 
was appointed executor, and, after probate of the will, was 
duly qualified and took upon himself the burden of its ad- 
ministration. The bill charged that the girl Beck given 
to Elizabeth E, McKissack had a child named Sally, 
born in the testator’s life time, which did not pass under 
the will and for which the executor was bound to account, 
and had failed todo so; that the testator left, as part 
of his personal estate, a number of horses, stock of 
cattle, hogs and sheep, an ox cart, a quantity of provi- 
sions, and many articles raised on the farm, for which 
the executor had also failed to account; and that he had 
likewise neglected and refused to account for the chil- 
dren of Lyn born in the testator’s life time, as it wasal- 
leged that he was boundto do. The executor in his an- 
swer stated, that he was, and had at all times been, ready 
to account with the plaintiff for every part of his testa- 
tor’s estate to which they were entitled ; that he had sold 
the horses and half the cattle and other stock,and returned 
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an account of the rules thereof to the proper Court; that 
the ox cart was his own property; that half the cattle and 
other live stock was given him by the will, and that he 
claimed all the crop and provisions on hand at the testa- 
tor’s death, by virtue of a contract made with the testa- 
tor in his life time, to the effect that if he would live with 
the testator and manage his business, he, the defendant, 
should have all that he could make, after supporting the 
family, and that he had fully complied with said contract 
in every particular. He admitted that he had children 
of Lyn, born before the death of the testator, in his pos- 
session, claiming them as his own, under a bequest in his 
testator’s will,and he utterly denied the right of the plain- 
tiff to them or any partofthem. As to the child Sally, al- 
leged to have been born of the woman Beck before the. 
death of the testator, he answered “ that he had undere 
stood and had no reason to disbelieve, though he did not 
know of his own knowledge and therefore did not admit, 
that negro woman Beck, given in the will to Elizabeth 
McKissack,had a child named Sally,born before the death 
of the testator; and he further stated, that the said 
Elizabeth had been living in Tennessee for a great num- 
ber of yeas, claiming and using the negroes as her own, 
and he had been advised, that, by the laws of that State, 
he could not recover, if there were any child of the said 
Beck; and he stated further, that he believed, that, if he 
had attempted to recover, it would have been attended 
with great expense to the estate—probably more than 
the value of the negro, if he had been successful.” The 
report of the master exhibited a statement of what was 
in the hands of the executor after charging him with all 
which the master thought he ought to be charged with, 
and allowing all proper disbursements ; and it also exhi- 
bited the testimony, upon which the charges were 
made and the disbursements allowed, among which testi- 
mony was a copy of the account of sales returned to the 
County Court by the executor. 
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The exceptions filed by the plaintiff to the report were 
as follows :— 

1, The master has submitted no evidence of the 
amount of the estate, which came to the defendant, John 
C. Love’s hands, nor does he show of what sums, how 
raised or from what sources,he made the aggregate amount 
with which he has charged the said defendant. 

2. The master has credited the defendant with $39 
paid attorneys, without evidence that the service of 
counsel was required in matters pertinent and proper for 
the estate. 

3. The master has failed to charge defendant with the 
stock of provisions on hand at testator’s death, or with 
any of the proceeds of articles raised on the farm. 

4. The defendant is not charged with the horses on 
hand, and permits the defendant to retain them as his 
own ; that he has omitted to charge the defendant with 
half of all the stock, other than cows. 

5. That the master has failed to charge the defendant 
with the children of the woman Lyn, and has taken upon 
himself to construe the will, and gives to defendant all 
Lyn’s children, and half of all the stock, other than 
cows, which construction is erroneous and against law. 

6. That defendant is not charged with an ox cart. 

7. That the report is not sustained by the evidence, 
and is against the testimeny in the cause. 

8. The defendant is not charged with the child of 
woman Beck, which was born before the making of the 
will. 


Morehead and Norwood, for the plaintiff. 
Kerr and E. G. Reade, for the defendants. 


Barruz, J. We have examined the testimony taken by 
the master, and must over-rule the first exception, be- 
cause the plaintiffs have produced no evidence to show 
that the amount of the estate, which came to the hands 














JUNE TERM, 1848. 205 





Love v. Love. 





of the executor, was different from what it appeared to 
be from his answer and account of sales. The master 
was therefore justified in stating that to be the true 
amount. 

The 2nd exception we must over-rule, also, beeause the 
plaintiff has failed to show that the charges were im- 
proper or unreasonable. 

The 3d exception is over-ruled, because the testimony 
satisfies us that the executor was entitled to all the arti- 
cles mentioned in the exception, under a contract made 
w.th his testator in his life-time, and which was fully per- 
formed on his part by the executor. 

The 4th exception is also over-ruled, because it appears 
from the testimony that the testator had, at the time of 
his death, but two horses, and they were sold as a part - 
of his estate by the executor; as were also one half of 
the cows and other stock. The other half, the executor 
is entitled to upon a proper construction of the will. 
That is certainly the grammatical construction, and ac- 
cording to the case of Jones v. Posten, 1 Ired. Rep. 171, 
it must prevail, unless a contrary intent plainly appears, 
which is not the case here. Besides this, it appears from 
the testimony that the defendant was entitled to one 
half of the stock, other than horses under contract with 
the testator. 

The 5th exception cannot be sustained and must also 
be over-ruled., It is well settled that a bequest of a ne- 
gro woman and her increase, without any explanatory 
words, will not entitle the legatee to a child of the wo- 
man, born before the testator’s death. But if there be 
any expression in the will, showing an intention on the 
part of the testator, that the child, so born, shall be inclu- 
ded in the gift of the mother then the legatee shall take 
it. Stultz v. Kiser, 2 Ired. Eq. Rep. 588. Here the ex- 
ception of the girl Thene from the bequest of the woman 
Lyn and all her increase, shows plainly the intention of 
the testator, that the legatee should take all the children, 
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which Lyn then had, except Thene. And this intention 
is still more plainly manifested by the testator’s giving, 
in a subsequent clause of his will, the girl Thene to the 
same legatee, in the event of his failing tosellher. The 
construction placed upon the will by the master was 


therefore right in point of Jaw and must be sustained. 
The 6th exception must be over-ruled, because the ox 


cart, to which it relates, is proven to have been bought 
by the executor himself and was no part of the testator’s 
estate. 

The 7th exception is over-ruled because it is too general 
and indefinite. 

The 8th exception has raised rather more difficulty than 
we have found with the others. The allegation in the bill, 
that the woman Beck, given to Elizabeth McKissack, had 
a child born in the testator’s life time, is neither expressly 
admitted nor denied in the answer, and there is no testi- 
mony taken upon that point. We cannot, therefore, de- 
clare the fact, that there was,such a child born as above 
stated, yet we think that it is manifest from the answer, 
that the executor believes the fact to be so, and we sus- 
pect that it is so. Under these circumstances, the plain- 
tiff may, if he choose, have it referredto the master to 
enquire whether the woman Beck had a child named Sal- 
ly born before the testator’s death and living at the time 
of his death ; and if so what was her value at that time; 
aud whether the share cf the estate, to which Elizabeth 
McKissack is entitled under the will, be sufficient to ane 
swer for the value of Sally, orof any ard what part of 
such value. 


Per Cuaiam. Decree accordingly. 
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Aliens cannot hold land, but the sovereigu may take it; and a trust of land 
for an alien cannot beenforced by the alienee, but may be by the sovereiga 


in equity. 

It is the nature of a trust to be subject in equity to the same rules, as to its 
acquisition aud alienation and the succession to it, as the legal estate is. 
Hence those persons only, who mey purchase aud hold the legal estate, 


may purchase and hold the equitabie. 

When the law separates real aud personal estate, which a testator had gives 
together to the same persons, subject to charges, and then gives one portion 
of the property to one set of persons aud the other portion to another set, 
it must in like manner apportion the charges. The fund and the incum- 


brances ought to go together. 


This was a petition, by some of the defendants, to re- 
hear a decree made in this cause, by this Court, at De- 
cember Term, 1841. See 2 Ire. Eq. 58, 423. 


Strange, for the petitioners. 
Winston and J. H. Bryan, contra, 


Rurriy, C. J. 
This cause was heretofore heard and a decree made, as 


reported, 2 Ired Lq. 58, § 423; and it has been now re- 
heard upon the petition of the defendants, the Forestiers 
the grand-children of the testator’s sister Quenet, to have 
that part of the decree reversed, by which it was de- 
clared, that, by reason of their alienage, they could not 
take the real estate under the devise to the plaintiffin 
trust for them. 

The provisions in the will,on which the question arises, 
arethese. After giving a number of pecuniary legacies 
and annuities, the testator says: “I give the balance or 
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residue of my property to my executor in trust for the 
benefit of my sister Quenet’s grand-children by the name 
of Forestier, to be paid to any one of them who should 
apply for the same, subject, however, to the payment of 
the legacies made in this will, and, moreover, obligatory 
onthem tothe payment of $100 yearly to their grand- 
mother Quenet during her life, and after her decease, the 
same sum of $100 to be paid totheir own mother yearly,also 
during her life. But should no one of my sister Quenet’s 
grand-children, nor any one, duly authorised to receive 
the above property in their behalf, apply within two years 
from the time of my decease, then the above property to 
revert unto Mary C. Kron’s children, and be distributed 
equally amongst them, subject, however, to the legacies 
herein mentioned. By subsequent clauses the testator 
gave to his wife a child’s part of his personal estate, and 
directs how her share of his slaves shall be allotted, and 
then be adds: “I wish that all my perishable property be 
sold to the highest bidder as usual, at nine months credit. 
I wish that my lands be leased or rented out to the best 
advantage, and also that my negroes, my wife’s share ex- 
cepted, should be hired out to the highest bidder as usual 
in such cases, except such as are hereafter mentioned ; 
and I wish that the ready cash, which I may have at my de- 
cease and shall remain after the legacies are paid, to- 
gether with all the moneys arising from the renting of 
the lands and hiring of the negroes and the collection of 
the notes and money due me, should be lent out on inter- 
est to responsible people giving bond and approved se- 
curity forthe payment thereof.” Then follows a particu- 
ular provision respecting one of his negroes, named Da. 
vid, and his family, that they should live together on. a 
certain piece of his land and support themselves there 
until the children of Charity, one of David’s daughters, 
should attain the age of 21, and then that Charity’s chil- 
dern be returned to the common stock, as each of them 
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may attain that age, but that David and his wife should 
remain in possession of that Jand during their lives. 

That part of the decree, which the petition brings un- 
der review, was founded on two propositions, that aliens 
cannot hold land, but that the sovereign may take it; 
and that a trust of land for an alien stands upon the same 
footing, and cannot be enforced by the alien, but may be 
by the sovereign inequity. Each position was considered 
at the time so firmly settled as to be indisputable, and in 
fact neither was disputed; so that it was not deemed neces- 
sary tocite an authority in support ofthem. The question, 
whether the aliens can take benefit by this devise,has now, 
been fully argued ; and the Court has attentively consi- 
dered the whole subject ; but without being able to reach © 
a result different from that declared in the decree. 

It is said, that the intention of the testator was, that his 
land should be sold and the proceeds go to the alien do- 
nees; and, if that be not so,that at all events the law 
should leave it to the cestui que trust to elect, to have it 
sold and take the proceeds. which would avoid any vio- 
lation of the policy, which excludes aliens from real 
estate. 

But it is clear, that the trust is not of the special nature 
insisted on, for a sale of the land and payment of the mo- 
ney to these parties, but that the devise is simply a devise 
of the land to the executor in trust, generally, for the 
grand children of Mrs. Quenet. Had those persons been 
citizens, no one would have thought, that the trust was 
to make a sale without the orders of the cestui que trust ; 
and we think it clear, that a purchaser from the executor 
would not have a good title against the Forestiers, with- 
out their concurrence in the sale. Some stress was laid in 
the argnment on the expression “to be paid to any one of 
them,” as denoting the intention to sell. But that is not 
sufficient. The testator was himself a native of France, 
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and obviously did not understand the English idiom ; and 
itis plain that he used the term “ paid” inaccurately. 
For it isthe residue of my property,” which is to be 
“paid,” according to the grammatical construction ; in 
which sense that word cannot properly be used. The 


testator meant by those words only to express the inten- 
tion; that, though the gift was to all Mrs. Quenet’s 


grand-children, it might “ be paid to any one of them,” or 
that any one of them, or, as afterwards more fully ex- 
pressed, any one else duly authorised, might “receive the 
above property in their behalf.” There was no intention 
by the will to convert the real estate. So far from it, the 
expression just mentioned, “ receive the above property,” 
shews that the trust was of the corpus specifically. Be- 
sides, while the testator isso particular as to direct the 
terms of a sale of the most unimportant perishable part 
of his estate, he gives no direction about the sale of any 
part of his land ; but, on the contrary, he orders that cer- 
tain negroes should live on one tract of the land during 
their lives, for the benefit of the devisees and legatees, and 
that the other land should be leased by the executor, and 
the rents invested in securities bearing interest, until, as 
we suppose, it should be ascertained, who, under the con- 
tingencies in the will, would become entitled to the es- 
tates. The trust, then is not one for conversion, but is 
merely the common one of a devise of land to one person 
to hold it, as land, in trust for another. Upon the death of 
a cestui que trust, undoubtedly the right would descend to 
his heir, and not go to his executor. Thus viewed, the 
Court holds, that the aliens could not hold under the de- 
vise. 

It cannot be disputed, that an alien cannot take land by 
act of law; or, though he may take by purchase, that he 
cannot hold land against the sovereign, who may take it 
upon office found. Co. Lit. 2 v. It is the nature of a trust, 
to be subject in equity to the same rules, as to its acquisi- 
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tion and alienation and the succession to it, asthe legal 
estate is. Hence, on the principle of equitas sequitur le- 
gem, those persons only, who may purchase and hold the 
legal estate, may purchase and hold the equitable. 
Lewinon Trusts, 105. And in respect to an alien, Chief 
Baron Gisert lays it down as clear law, that he cannot 
compel the feoffee to uses to execute a use to him 
He gives as the reason, that it is contrary to the policye 
of the law, that an alien should implead touching lands 
in any Court ofthe country. Therefore, he says, the King 
shall have the use of an alien upon his purchase ; for the 
inconvenience is the same, if the interest be the freehold 
at law, or the trust: the only difference being, that at law 
he can seize the land on office found, while in the case 
of a trust he cannot, but may have a subpena in 
Chancery to have the trust executed to him. Gil. 
Law of uses, 43. These positions are fully supported 
by the opinion of Lord Hare in The “Attorney General 
v. Sands, Hardres 488, and more particularly as it is 
given in The Attorney General v. Duplesis, Parker's 
Rep. 145, by Chief Baron Parker from a copy of Lord 
Hate’s own manuscript argument in which the Chief 
Baron entirely coincides. The words are: “If an alien 
be cestui que trust at this day of an inheritance, the trust 
shall be executed in a Court of Revenuo for the King. 
The reason is, becanse the alien has no capacity to pur- 
chase for any but the King, because of the infinite incon- 
veniences that might follow by letting in aliens to the pos- 
session of land.” Lord Hate further said, that he was of 
Counsel in Holland’s case, which is stated in The Duke of 
York v. Marsham, Hardres 336 ; and that “ there the King 
was entitled upon account of the incapacity of the alien 
to purchase; and though the King could not have the 
interest in point of law, and an information of intrusion 
would not lie,” (because the legal estate was in a subject) 
“ yet by a bill in equity it might have been decreed.” 
Upon these authorities the doctrine is adopted by Chief 
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Baron Comyns, and is laid down by him in nearly the same 
words. Com. Dig. Alien, c. 3; and it is found unques- 
tioned in the later text books. In Leggett v. Dubois, 5 
Paige 114, Chancellor Wa.worra held, that where an 
alien purchased land and took a conveyance to a trustee, 
with authority to sel] the land to satisfy certain express 
trusts, and there was a surplus of the proceeds, it 
belonged to the State and might be recovered in equity. 
He stated, that the same opinion had been given by the 
Court of Appeals in Virginia in the case of Hubbard v. 
Goodwin. reported in 3 Leigh’s Rep. 514, a book not at this 
moment within our reach; in which the general conclusion 
is stated, that, where an alien purchases land in the name 
of another upon an express and declared secret trust to be 
permitted to receive the profits, the trust passes to the 
State, to be enforced in its favour in the Court of equity ; 
and in that conclusion Chancellor WaLworts expresses his 
full concurrence. In Fourdine v, Gowdy, 3 Mylne and 
Keene, 383. where one, hav.ng free hold and lease hold 
lands, directed all his property to be sold by his executor, 
and turned into money with injunction on his heir at law 
to concur in the sale, and, after the payment of certain 
legacies thereout, he bequeathed the residue to his alien 
sister and three brothers, one of whom was his heir, Sir 
Joun Leacu held, that the brothers and sisters could not 
take the proceeds of either the freehold or leasehold pro- 
perty, because “ aliens could no more take an interest in 
land (which this would be) than the land itself.” It is to 
be observed, that there was a clear intention to convert, 
so that what the brothers and sisters should get should 
go to them as money ; and yet they could not hold it, but 
it was decreed to the Crown. It has been supposed, 
that the decision may have been influenced by the cir- 
cumstance, that there was no devise of the land in trust, 
but a power to the executors to sell the land, leaving the 
legal estate in the heir; and the Master of the Rolls let 
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fall some expressions calculated to give colour to the sup- 
position. But it seems certain, that the decree was not 
founded on that, at all; for, first, the injunction on the 
heir to unite with the executors in selling seems sufficient 
to have turned him into a trustee for that purpose, if the 
legal estate could have descended to him as an alien; 
and, secondly, that reason could have no application to 
the leaseholds, which vested in the executor virtute officti; 
and yet the aliens could not get the proceeds of them 
more than those of the freeholds. That shows that the 
judgment went upon the general principle, that neither 
land. nor the produce of any estate in land, can be effec- 
tually given to aliens or in trust for them. Chancellor 
Kenr, in treating of the disabilities of aliens, cites seve- 
ral of the foregoing authorities and from them adopts the 
conclusion, that they are under the like disabilities, as to 
uses and trusts arising out of real estates, as they are 
with respect to the land itself, and that the Sovereign 
may in Chancery compel the execution of the trust. 2 
Kent’s Com. 62. He, however, mentions, that when 
there is a devise upon an express trust to sell and pay the 
proceeds to al ens, the gift may be supported as a legacy 
of the money; and for that he cites as the leading one 
on the subject the American case of Craig v. Leslie, 2 
3 Wheat. 563, in which the devise was to four persons 

also executors—of “all my estate in any part of Ameri- 
ca in special trust, that the aforementioned persons will 
sell my personal estate to the highest bidder, and my real 
estate on one, two, and three years credit: Inthe second 
pl.ce, I give and bequeath to my brother Thomas Craig, 
of Scotland, all the proceeds of my estate, both real and 
personal, which I have herein directed to be sold. to be 
remitted to him, as the payments are made, by my said 
trustees and executors ;” and upon it the Supreme Court 
of the United States held, that the brother, and not the 
State, took the proceeds of the land, because it was 
“considered as a bequest of personal estate, which the 
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alien could take.” It was contended in the argument 
at the bar against the decree, that, although there be not 
an express trust to sell and pay the money to the donees, 
yet the Court ought to imply it, if necessary to effectuate 
the intended bouuty of the testator, or, at least, will allow 
an election to the cestui que trust; and in support of that 
position Craig v. Leslie was chiefly relied on. If that 
position had been adjudged in that case, it could not 
have over-ruled the ancient doctrine, which has been 
shewn to have been so long and so thoroughly established. 
For this notion of an election equally applied to every 
one of the old cases as well as to this. It amounts to 
this, that an alien may commit a fraud on the law by 
buying in the name of a citizen, and whenever the sove- 
reign discovers the trust and is about enforcing it for the 
public benefit, upon the ground of its violation of the 
public policy, the alien may say, he will stop the fraud 
there, and order his trustee then to sell the land and pay 
him the money. But the Courts could not yield to such 
an application; but as is laid down in Leggett v. Dubois, 
equity will not imply a trust in favor of an alien,in fraud 
of the law or the rights of the State. In truth, however, 
Craig v. Leslie establishes no such proposition, as 
that contended for by the counsel, but quite the contrary. 
The Court proceeded on the ground of the express trust 
to sell and remit the money abroad, as a conversion out 
and out, and did not mean to deny the principle, that an 
alien cannot hold the trust of land ; for the first paragraph 
of Judge Wasutncron’s opinion is, that the incapacity of 
an alien to take and hold beneficially, a legal, or equita- 
ble estate in real property is not disputed ; and that the 
inquiry in that case was, whether the clause in the will 
was to be construed as a bequest of personalty, or as a 
devise of the land itself. That it was the former, was 
the opinion of the Court; and therefore it has no appli- 
cation to the present case. Nor has the other case, ci- 
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ted at the bar, of Du Hourmelin v. Sheldon, 1 Beavan 79, 
before Lord Lancpate, and 4 Mylne and Craig 525, before 
Lord Cotrennam, on appeal, any more application to it, 
There a testatrix devised real estate to trustees in trust to 
sell and divide the produce among aliens and others, 
with a direction that the purchaser might pay the pur- 
chase money to the trustees, whose receipts should dis- 
charge the purchasers from sceing to the application of 
the money. A sale was made under a decree on a bill 
to have the will established and the trusts carried into 
exectuion; andupon the ground of the provision in fa- 
vor of the aliens, the purchasers excepted to the Master’s 
report, that a good title could be made ; but the excep- 
tion was over-ruled. Jn the first place, as the case came 
up for decision, the question was not as to the right to 
the proceeds of the sale, but merely as tothe purchaser’s 
title; and, as to that, there could be no doubt, since there 
Was an express direction in the willfor a sale, and the 
purchaser was only to sec that his money went into the 
hands of the trustees, or, as we suppose, was paid into 
Court in the cause in which the trustees were parties. It 
is indeed, true, that both upon the original hearing and on 
the appeal, opinions were unequivocally declared in favor 
of the gifts to the aliens, and Sir Jonn Leacn’s judgment 
in Fourdine v. Gowdy would probably have been over- 
ruled had the occasion called for it. But both of the 
Judges in Du Hourmelin v. Sheldon, like the Court in 
Craig v. Leslie held the gifts tothe aliensto be good, 
simply because they were bequests of personalty, arising 
out of express trust to sell the land, and pay the produce, 
as money, tothe alienees. Our duty does not call on us to 
advocate, at present, either side of the controversy be- 
tween the eminent Judges mentioned, and, certainly, 
without the necessity there is but little inclination to the 
task; and that necessity does not exist here. For, whe- 
ther Sir Jonny Leacn or Lord Corrennam be right, our 
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judgment is to be the same; as it is expressly admitted 
by the Lord Chancellor, who says, in so many words, that 
there was, in that case, an absolute conversion ; that the 
testatrix gave the legatees no option, that is, to take the 
produce of the land or the land itself; and,therefore,that the 
question was untouched by the decisions, that aliens can- 
not enjoy, against the Crown, trusts of land, any more than 
the landitself. Our case, therefore, is altogether out of 
that decision, or the reasoning on which it was made. 
Indeed, the principle, on which this decree went, is ex- 
plicitly admitted by Lord Correnuam, and its operation 
avoided by skewing, that there the trust for the alien was 
not of the land, but the money. 

The Court then looks upon the disability of an alien to 
hold as cestui que trust of land, as placed, beyond all 
question, upon both principle and authority. When, 
therefore, the testator’s trustee and executor asked, whe- 
ther he ought to execute the trust,in respect of the real 
estate in favour of the aliens, the Court was obliged to 
declare, that he ought not, and that against them the sov- 
erign was entitled. Whether the State should in this 
particular instance take, as between it and the children 
of Mrs. Kron, the devisees substituted for the aliens, was 
another question: with which the aliens had and yet 
have, nothing to do, and which is not now open for discus- 
sion. But, as to the exclusion of the aliens, no one of the 
Court doubted, when the decree was made ; and upon a 
rehearing no one of the Court now doubts. 

The counsel for the Krons, availing himself of his 
privilege of re-examining the whole decree upon the re- 
hearing at the instance of the opposite party, has urged 
that the decree was erroneous in making the real estate, 
in their hands, contribute, pro rata with the personalty, 
to the legacies and annuitiesto themselves and others in 
this country. That question was much discussed among 
the Judges, who made the former decision, and all the 
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reasons and authorities, that could be commanded on 
either side, were then adduced. They have now beencare- 
fully reviewed and the able argument o! the counsel delib- 
erately considered; and without being able to add any thing 
material to what was formerlysaid in support of the opinion 
of the majority of the Court, we find those reasons satisfac- 
tory to our minds. We think, the principle is clear, that 
when the law separates the real and personal estate,which 
the testator gave together to the same persons, subject to 
charges ; and then gives one portion of the property to 

one set of persons and the other portion to another set, it 

must in like manner apportionthe charges. The fund 

and the encumbrance ought to go together. 

I am therefore instructed to declare it to be the unani- 
mous opinion of the Court, that there is no error in the 
decree in the matters alleged. The applicants must 
pay the costs of the rehearing. 


- 


Per Curiam. Decree accordingly. 
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MEMORANDA. 


The Honorable Wittiam H. Barrtze, of Chapel Hill, 
one of the Judges of the Superior Courts of Law “and 
Equity, was in May 1848, appointed by the Governor, 
with the advice of his Council, a Judge of the Supreme 
Court, to supply the vacancy occasioned by the death of 
Judge Dawiet. 


At the same time Aveustus Moors, Esquire, of Eden- 
ton, was in like manner appointed one of the Judges of 
the Superior Courts of Law and Equity, to supply the 
vacancy occasioned by the promotion of Judge Barrie. 


And at the same time and in like manner, BarraoLomew 
F.. Moore, Esquire, of Halifax, was appointed Attorney 
General, to supply the vacancy occasioned by the resig- 
nation of Epwarp Sranty, Esquire. 





